This paper considers the relationship between patent law and plant breeders' rights in light of modern developments in biotechnology. It examines how a number of superior courts have sought to manage the tensions and conflicts between these competing schemes of intellectual property protection. Part
Introduction
Historically, the patent system has been ill-adapted to plant varieties. Plant breeders first sought protection under the industrial patent system. However, a number of technical difficulties were encountered in seeking to apply the rules of a system designed to protect technical inventions to plant varieties, which were thought not to precisely reproduce themselves, and whose appearance can vary depending upon the environment in which they are grown. Margaret Llewellyn observes:
There were two main reasons why the patent system was seen as inappropriate. First, plant material was not regarded as capable of meeting the requirements of novelty, inventive step and disclosure. Secondly, it was not thought to be in the public interest to permit such an extensive monopoly over plant varieties, given their communal importance. Underlying this was the view that it was desirable to retain, in so far as it was possible, the tradition of free exchange of new plant material between plant breeding institutes. This would ensure the widest possible dissemination and use of the new combinations of genetic information. There has been a similar enthusiasm for following United States patent law in the field of information technology. Justice Heerey in Welcome Real Time SA v Catuity Inc [2001] 51 IPR 327 comments: " It may be true, as the respondents argue, that US patent law has a different historical source owing little or nothing to the Statute of Monopolies… But the social needs the law has to serve in that country are the same as in ours. In both countries, in similar commercial and technological environments, the law has to strike a balance between, on the one hand, the encouragement of true innovation by the grant of monopoly and, on the other, freedom of competition". By contrast, the Australian courts display a great reluctance to adopt United States copyright law. products of nature for the purposes of the patent law was thought to remove plants from the possibility of patent protection. However, the Supreme Court stressed that, in enacting the 1930 statute, Congress had explained at length its belief that the work of the plant breeder 'in aid of nature' was patentable invention. Sexually reproduced plants had not been included in the 1930 legislation because new varieties could not then be reproduced true-to-type through seedlings. By 1970, it had been generally recognised that true-to-type reproduction was possible and that patent protection was therefore appropriate. 29 However, there is no discussion of the dissenting judgment of Justice Brennan in Although it is sometimes helpful, in exploring the meaning of the constitutional text, to have regard to the debates in the Constitutional Conventions that led to its adoption and other contemporary historical and legal understandings and presuppositions, these cannot impose unchangeable meanings upon the words. They are set free from the framers' intentions. They are free from the understandings of their meaning in 1900 whose basic relevance is often propounded to throw light on the framers' intentions. The words gain their legitimacy and legal force from the fact that they appear in the Constitution; not from how they were conceived by the framers a century ago.
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Justice Kirby concludes that the court must characterise the limits of the legislative power over "patents", "trade marks" and copyright law" by identifying the "really essential characteristics" of the notion referred to. His Honour observes: "What constitute such 'really essential characteristics' may grow and expand, or may contract over time. But the key to finding the meaning is not to be discovered in the statutes and case books before and at 1900 or in the inventions of the framers of the Constitution adopted immediately before and given effect in that year."
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Justice Kirby takes the futuristic view that the legislative powers provided for under the Australian Constitution should be read in such a way as to promote scientific innovation and technological development. He maintains that the objects of the intellectual property power would be destroyed if the notions of "copyright, patents of inventions and designs and trade marks" were limited to their meaning in
Justice Kirby rhapsodizes:
A universal feature of the twentieth century has been the dynamic progress and momentum of science and technology. The principal inventions of the century, which include flight, applied nuclear fission, informatics and biogenetics were all undiscovered, and for the most part Vandana Shiva, for instance, has written: "Patents on seed are a direct undermining of the human rights of farmers to save, exchange, and multiply seed. Patents allow corporations to prevent farmers from saving seed. When those patents are broad species patents, it is not just the human rights of farmers but everyone's right to food security that is threatened". Vandana Shiva. The Committee furthermore wants to look into the need to extend the intellectual property rights approach. Many applications, needs and expectations in this field cannot be accommodated within the framework of intellectual property as it is currently defined. In some cases, responses to such requests for protection could stem from a development of the intellectual property approach. In others, intellectual property could be made to evolve towards the definition of new sui generis schemes tailored to the subject matter to be protected, ie genetic resources, along the lines of previous developments aiming to protect plant varieties. One could also contemplate extending intellectual property by adapting existing schemes so as to include, to the largest extent possible, subject matter that is currently not covered. Famously, Chief Justice Berger stressed that it was not the role of the court to entertain policy arguments about the effects of patents:
The choice we are urged to make is a matter of high policy for resolution within the legislative process after the kind of investigation, examination, and study that legislative bodies can provide and courts cannot. That process involves the balancing of competing values and interests, which in our democratic system is the business of elected representatives. Whatever their validity, the contentions now pressed on us should be addressed to the political branches of the Government, the Congress and the Executive, not the courts. This bipolar model, which is embodied in the Berne and Paris Conventions, shapes both the way contemporary law is understood and the way the history of intellectual property is written. Indeed for some, the ontological reality of intellectual property law is only imaginable through this single, privileged system of representation.
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As such, there should be room for sui generis intellectual property regimes, which are hybrids of the dominant regimes of patent law, trade mark law, and copyright law. Mice are the closest model organism to humans, and are used in developmental, genetic, and immunological studies. For instance, Professor Christopher Goodnow of the John Curtin Medical Research Centre has pioneered the use of transgenic mice to understand the regulation of the immune system. He has showed how transgenic, mutant, and knockout mice could be combined with cellular immunology, biochemistry, and gene chip technology to decipher many of the cellular checkpoints and signaling networks that control immune cell responses and autoimmunity. Christopher Goodnow. In this appeal, however, we are only dealing with a small corner of the biotechnology controversy. The legal issue is a narrow one and does not provide a proper platform on which to engage in a debate over animal rights, or religion, or the arrogance of the human race. Justice Mackay of the Federal Court found that, on the balance of probabilities, the appellants had infringed a number of the claims under the respondents' patent by planting, in 1998, without leave or licence, canola fields with seed saved from the 1997 crop which was known, or ought to have been known by the appellants to be Roundup tolerant and, when tested, was found to contain the gene and cells claimed under said patent. 147 The trial judge held that the growing and sale of The president of BIOTECanada, Janet Lambert, was livid at the decision, contending that it was bad news for the Canadian biotechnology community and consumers. She said: "This decision stops our pursuit of knowledge and innovation dead in its tracks.
It is a great loss to Canada at both the social and economic level". 160 There To impose the strict patent ideal of an absolute monopoly is likely in this instance to have the effect of alienating a farming community already suspicious of the motives lying behind the need to obtain patent protection over crops, fodder material and farm animals. It is important to remember that the farming community is not experienced in dealing with patent law principles, nor does it automatically see how the patent system has a direct application in the context of farming. Simply to state that the rights which a patent holder has will be enforced regardless of the wishes or traditional practices of the farmers would, it is submitted, be both arrogant and foolish. It is tempting to assume that a system that is dear to the hearts of many plant breeders but not to those of corporate patent lawyers or to the businesses they all work for is doomed to wither away and be replaced by patents, which provide stronger and broader protection. After all, so many seed companies have been taken over by the life science and other corporations that now dominate this industrial sector. Why should the views of breeders and the no longer independent seed companies carry any weight within the corporations they are now part of when they contribute such a small share of the profits of these giants? 172 However, Graham Dutfield maintains that the plant breeders' rights scheme remains a viable scheme. He notes that the advantages of the plant breeders rights system are better understood by the patent lawyers and the life science corporations.
Alternatively, in his view, "these corporations are happy to let their seed subsidiaries do what they think is right with respect to IP protection without interfering". 173 He concludes: "But wherever the truth lies, it seems that, as long as an IP system has corporate users who believe they benefit from its existence, its future is secure".
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Indeed, a number of judges believe that the plant breeder's rights system provides an ideal model for the development of sui generis protection of biological inventions.
Far from being redundant, the regime of plant breeder's rights may show the way forward for the future development and evolution of intellectual property. 
